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OPi1 NI ON

Def endant / appel l ant, the Board of Education of the
Met ropolitan Nashville Public Schools ("Board"), appeals fromthe
j udgnent of the Chancery Court for Davidson County which held that
the Board could not use an Adm nistrative Law Judge ("ALJ") to
conduct a hearing on whether to dismss plaintiff/appellee, Janes
Morris, a non-tenured teacher in the Metro school system The

facts out of which this case arose are as foll ows.

The Board enployed plaintiff as a teacher at the Carter
Lawrence M ddl e School during the 1994-95 school year. |In 1995,
plaintiff was charged with having i nproperly adm ni stered cor por al
puni shnent.® In a letter dated 27 June 1995, the superintendent of
school s inforned plaintiff of the charges made agai nst hi mand t hat
a hearing had been set for 1 August 1995. After conducting the
hearing, the superintendent determned that plaintiff's conduct

warranted his dism ssal and placed himon | eave w t hout pay.

The superintendent presented the charges against plaintiff
to the Board and reconmended that the Board dismss plaintiff from
his enpl oynent. Subsequently, the superintendent notified
plaintiff in witing that the Board had voted that, if true, the
charges against plaintiff warranted his dismssal. Along with the
notification, the superintendent supplied plaintiff with a copy of
t he charges that the superintendent had forwarded to the Board and
a copy of a nenorandum furni shed by the Conm ssi oner of Education
for the State of Tennessee regarding plaintiff's right to demand a

heari ng.

lCorporal puni shment is permitted in Metro public schools if done
pursuant to procedures set forth in school policy.



Plaintiff requested a hearing before the Board on the
charges. Thereafter, the Board voted to have an ALJ hear the case.
Before the hearing, plaintiff filed a conplaint for declaratory
judgnment and injunctive relief. Plaintiff asked the court to issue
a restraining order enjoining the Board from using an ALJ.
Plaintiff clained that the use of the ALJ as proposed by the Board
viol ated the provisions of Tennessee Code Annotated section 49-5-

512 and plaintiff's right to due process.

On 6 Cctober 1995, the court entered a nmenorandum opi ni on.
The court held that the Board, not the superintendent, had the
authority to termnate plaintiff. In addition, it held that
Tennessee Code Annotated section 49-5-512 contenplates that the
hearing will be before the Board, not an ALJ. The court also held
that title 7, chapter 7 of Tennessee Code Annot ated does not all ow
the Board to use an ALJ because the act only applies to "appellate
boards.” On that same day, the court entered an order restraining
and enj oi ni ng the Board fromhavi ng an ALJ conduct a contested case
hearing on the charges against plaintiff. The court did note,
however, that the Board coul d conduct the hearing itself as | ong as
t he hearing was in conpliance wth Tennessee Code Annot at ed secti on

49-5-512.

On 2 Novenber 1995, plaintiff filed a notion for summary
j udgnent . The Board filed a response and a cross-notion for
summary judgnent. As stated by the court, the only i ssue renaini ng
was: "lIs the Metropolitan Board of Education authorized to have an
adm nistrative |aw judge conduct M. Morris' dismssal hearing?”
On 8 January 1996, the court entered its final judgnent granting
summary judgnent in favor of plaintiff. The court found as
fol | ows:

That the Metropolitan Board of Education cannot

have an adm nistrative | aw judge conduct a hearing
t hat the Metropolitan Board of Education could rely
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upon to dismss the Plaintiff. The recently
enacted statute, T.C. A 8§ 7-7-105, only authorizes
adm nistrative |law judges to conduct hearings on
matters appeal ed to boards and comm ssions of the
county. The hearing that is contenplated before
the Metropolitan Board of Education would not be an
appeal to a board or conmm ssion because Title 49 of
the Tennessee Code provides that only the
Metropolitan Board of Education has the authority
to di sm ss M. Morris. Ther ef or e, an
adm nistrative law judge my not conduct M.
Morris' dismssal hearing.

Thereafter, the Board filed a tinely notice of appeal and
presented the foll ow ng issues:

1. Title 49 provides that it is the duty of the
school superintendent to dismiss non-tenured
teachers when appropriate. Title 49 provides that
It is the duty of the Board of Education to dismss
tenured teachers. 1In each case, the teacher nust
have an opportunity to be heard. Mist a hearing be
conducted by the Board of Education before a non-
tenured teacher may be di sm ssed?

2. Section 7-7-105 of the Tennessee Code permts
county boards, such as the Board of Education, to
use admnistrative law judges to hear matters
appealed to the boards. Does Title 49's hearing
requi renent prohibit the Board of Education from
using an admnistrative |aw judge, as expressly
permtted in section 7-7-105, to hear an appeal
froma dismssal of a non-tenured teacher?

W respectfully disagree wth the trial court's
determination that only the Board had the authority to dismss
plaintiff. Plaintiff is a non-tenured teacher. The General
Assenbly has provided that the superintendent, not the Board, has

the authority and duty to dism ss non-tenured teachers.?
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Tenn. Code Ann. § 49-2-301(f)(31) & (33)(1996). This section provides
as follows:.

(f) It is the duty of the board of education to assign to its

superintendent the duty to:

(31) Employ, transfer, suspend, non-renew and dism ss al
personnel within the approved budget, except as provided in § 49-
2-203(a)(1) and in chapter 5, part 5 of this title;

(33) The superintendent may dism ss any enployee under the
superintendent's jurisdiction for inconpetence, inefficiency,
i nsubordi nation, inproper conduct or neglect of duty; provided
that no one shall be dism ssed without first having been given in
writing, due notice of the charge or charges and an opportunity
for defense

Id. (enphasis added).




Tennessee Code Annotated section 49-2-301(f)(31) provides
that the Board is to assign the superintendent the duty of
di sm ssing certain personnel except those covered under Tennessee
Code Annot ated section 49-2-203(a)(1) and title 49, chapter 5, part
5. Tenn. Code Ann. § 49-2-301(f)(31)(1996). Tennessee Code
Annot at ed section 49-2-203(a) (1) provides:

ga) It is the duty of the local board of education

0

(1) . . . Elect, upon the recomrendation of the

superi ntendent, teachers who have attained or are

eligible for tenure and fix the salaries of and

make witten contracts with such teachers.

Tenn. Code Ann. 8§ 49-2-203(a)(1)(1996). This section applies only
to tenured teachers. The references to personnel in title 49,
chapter 5, part 5 are also to tenured teachers. Mor eover, the
attorney general has opined that title 49 permts superintendents
to hire, fire, transfer or suspend enployees other than tenured

teachers wi thout school board approval. Tenn. Op. Atty. Gen. No.

93-66 (1993). W agree with this opinion.

Tennessee Code Annot at ed secti on 49-2-301(f) (33) establishes
t he procedure that the superintendent nust foll owbefore di sm ssing
enpl oyees under the superintendent's jurisdiction. First, the
enpl oyee nust receive witten notice of the charges. Second, the
superi nt endent mnust provide the accused an opportunity to defend

himsel f. Tenn. Code Ann. § 49-2-301(f)(33)(1996).

Recently, the United States District Court for the Eastern
District of Tennessee entered a Menorandum Qpinion in a case
involving simlar facts. More v. Board of Educ., No. 2:94-CV-274
(E.D. Tenn. 23 Apr. 1996) (Menorandum Qpi nion). Specifically, the
district court addressed the plaintiff's claimthat the procedures
set forth in Tennessee Code Annotated section 49-2-301(f)(33)

failed to satisfy due process requirenents. In More, the



superintendent gave the teacher witten notice of the charge
agai nst her and an opportunity to defend herself in a hearing
before the superintendent. Id. at 5-7. Like the plaintiff inthis
case, the teacher was represented by an attorney. 1d. at 4. The
district court considered the teacher's claim that she had been
deni ed due process and held as foll ows:

It is obvious fromthe facts that [the teacher] was
given a pre-termnation "right of reply hearing"
with the essential elenments of due process as
required by Ceveland Board of Education V.
Louderm |Il, 470 U. S. 532 at 546, 105 S.Ct. 1487, 94
L. Ed. 2d 494 (1985). She was given witten notice
of the charges, an explanation of her enployer's
evi dence, and an opportunity to present her side of
the story at a hearing, with the assistance of
counsel .

In our case, it is clear that [the teacher] was
accorded the term nation procedures offered to non-
tenured teachers under the Education | nprovenent

Act of 1991. The  proof was that [the
superi nt endent ] relied upon Tennessee Code
Annot at ed section 49-2-301(f)(33) . . . . [I]t is

clear that Ms. Moore received the process to which
she was due under this statute .

Id. at 13-16.

The General Assenbly has given the board of education the
duty of dism ssing teachers. In addition, it has given the boards
the duty to assign the duty of term nating non-tenured teachers to
superintendents. Tenn. Code Ann. 88 49-2-203(a)(7) & -301(f)(31)
& (33)(1996). It is the opinion of this court that these sections
reflect the General Assenbly's intention to increase the
superintendent's powers to adm ni ster the school s and nust i ncl ude

the ability to dism ss non-tenured teachers.

In the instant case, the superintendent gave plaintiff
written notice of the charges against him The superintendent al so
gave plaintiff an opportunity to present a defense at a hearing.
The superintendent conducted a hearing on 1 August 1995 which

plaintiff attended with his attorney. After plaintiff was given



witten notice of the charges against him and a hearing, the
superintendent determned that plaintiff should be dismssed.
Neverthel ess, he did not dismss plaintiff. I nstead, he sinply
referred the charges to the Board and suspended plaintiff wthout
pay. The Board insists that any hearing after the superintendent's
action would be in the nature of an appeal. Thus, t he Board
argued that Tennessee Code Annot ated section 7-7-105, which all ows
adm ni strative agencies to use ALJ's to hear nmatters appealed to

them authorized it to use an ALJ to conduct the hearing.

The chancery court held that an ALJ could not conduct
plaintiff's hearing. The court found that only the Board coul d
dismss M. Mrris. Based on this finding, the court reasoned t hat

t he hearing before the Board woul d not have been an appeal .

While we agree with the end result reached by the court, we
can not agree with the reasoning. Cearly, the statutes grant the
superintendent the authority to dism ss non-tenured teachers such
as M. Morris. Ironically, the fact is that in this case the
superintendent failed to exercise that authority. | nst ead, he
sinply suspended plaintiff and referred the charges to the Board.
Thus, this is not an appeal because neither the superintendent nor
the Board nade a decision to dismss plaintiff. That is,
plaintiff has never been disnmssed on the <charge of
i nsubordi nation. Because the hearing is not an appeal, the Board

may not use an ALJ.

In conclusion, it is the opinion of this court that
Tennessee Code Annot at ed section 49-2-301(f) grants superintendents
the authority to dismss non-tenured teachers. A superintendent
nmust, however, conply with the procedural requirenments set forthin
Tennessee Code Annotated section 49-2-301(f)(33) in order to

sati sfy due process requirenments when exercising that authority.
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Finally, as to the present case, the Board can not use an ALJ
because neither the superintendent nor the Board term nated M.
Morris.

Therefore, it results that the judgnent of the chancery
court is affirmed inresults only. W note that this decision does
not in any way affect any other rights plaintiff nay have agai nst
the Board. Costs on appeal are assessed to defendant/appellant,
The Board of Education of the Metropolitan Nashville Public
School s, and the cause is remanded to the chancery court for any

further necessary proceedings.

SAMUEL L. LEWS, JUDGE

CONCUR:

HENRY F. TODD, P.J., MS.

WLLIAM C. KOCH, JR, JUDGE
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